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In re RS-J-, Respondent

Deci ded June 10, 1999

U.S. Departnent of Justice
Executive O fice for Immigration Review
Board of | mm gration Appeals

For purposes of section 101(f)(6) of the |Inmmgration and
Nationality Act, 8 U S.C. § 1101(f)(6) (1994), false oral statements
under oath to an asylum officer can constitute false testinony as
defined by the United States Court of Appeals for the Ninth Circuit
in Phinpathya v. INS, 673 F.2d 1013 (9th Cir. 1981), rev'd on other
grounds, 464 U.S. 183 (1984).

Madan Ahl uwal ia, Esquire, San Francisco, California, for respondent

Ri chard C. Cunan, Assistant District Counsel, for the Inmmgration
and Naturalization Service

Before: Board En Banc: DUNNE, Vice Chairman; HOLMES, HURW TZ,
FI LPPU, MATHON, GUENDEL SBERGER, JONES, GRANT, and
SCl ALABBA, Board Menbers. Concurring and Dissenting
Opi ni on: VACCA, Board Menber, joined by SCHM DT, Chairman;
HEI LMAN, VI LLAGELIU, COLE, and ROSENBERG, Board Menbers.

GRANT, Board Menber:

In a decision dated May 17, 1996, the I mm grati on Judge denied the
respondent’s applications for suspension of deportation and
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voluntary departure.? The Immigration Judge found that the
respondent could not establish that he had been a person of good
noral character for the requisite statutory peri ods because he found
that the respondent had provided false testinmony in the course of
his earlier intervieww th an asylumofficer of the |Inmgration and
Nat urali zation Service. The respondent appeals. The issue raised
by the respondent is whether false oral statements made under oath
to an asylumofficer can constitute “fal se testinmony” under section
101(f)(6) of the Inmigration and Nationality Act, 8 U S.C
8§ 1101(f)(6) (1994), as defined by the United States Court of
Appeal s for the Ninth Circuit. The respondent contends that they do
not because the asylumofficer is not a “tribunal.” W reject this
argunment and hold that false statenents under oath to an asylum
officer can constitute false testinony for purposes of section
101(f)(6) of the Act. The appeal will therefore be dism ssed.
However, because it is not clear whether the false statenents
adnmitted to in this case were nade under oath, the record will be
remanded.

I.  FACTS

The relevant facts of this case are straightforward and not in
di sput e. The respondent filed an Application for Asylum and
W t hhol ding of Deportation (Form 1-589) with the San Francisco
Asylum Office of the Service on Cctober 18, 1995. The application
was prepared by anot her individual. The respondent admitted that he
signed the application, after it had been mailed to himin New York,
knowi ng that it was fal se, “because he told me that under this nmade
up story is [sic] many cases he has filed and they had been

successful.” On Novenber 29, 1995, the respondent appeared in San
Francisco for an interview on the application before an asylum
of ficer. VWhen questioned about the facts related on the

application, the respondent answered according to the false story
provided to him The respondent |ater admitted to the Inmm gration
Judge that the story he related to the asylum officer “was false.”

1 The record reflects that the respondent abandoned his application
for asylumand wi t hhol di ng of deportation at the hearing before the
| mmi gration Judge.
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The asylum officer did not testify before the Inmgration Judge
regardi ng what transpired at the interview, and no witten record of
the interview was presented to the Inmgration Judge. The
respondent has not alleged that he was not put under oath by the
asylumofficer, but there is no affirmative evidence that an oath
was adni ni st ered.

1. THE “FALSE TESTI MONY” BAR TO FI NDI NG GOOD MORAL CHARACTER

An alien applying for suspension of deportation bears the burden
of establishing statutory eligibility for the relief as well as
showi ng that he warrants a favorable exercise of discretion. See
section 244(a)(1l) of the Act, 8 U . S.C. § 1254(a)(1l) (1994). To be
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statutorily eligible for suspensi on of deportation, an alien seeking
relief nmust show that he has been physically present in the United
States for a continuous period of not less that 7 years i medi ately
precedi ng the date of such application;? that during such period he
was and is a person of good noral character; and that deportation
woul d result in extreme hardship to the alien or his spouse, parent,
or child, whois acitizen of the United States or an alien lawfully
adm tted for permanent residence. |d.

Section 101(f)(6) of the Act states that “[n]o person shall be
regarded as, or found to be, a person of good noral character who
. has given false testinmony for the purpose of obtaining any
benefit under this Act.” This provision of the Act has been the
subj ect of numerous judicial and admnistrative decisions. The
Suprene Court has held that section 101(f)(6) of the Act does not
i mpose a materiality requirement for fal se testinony, but noted that
such testimony “is limted to oral statenents made under oath .
with the subjective intent of obtaining imrigration benefits.”
Kungys v. United States, 485 U. S. 759, 780 (1988). Hence, false
statements which appear in an application, even if the application
bears a statement of oath, do not constitute testinony within the
meani ng of section 101(f)(6) of the Act. Matter of L-D-E-, 8 I&N
Dec. 399 (BIA 1959). However, where false statenments are uttered
oral ly under oath, they have been held to constitute fal se testinony
within the neaning of section 101(f)(6) of the Act. See, e.q.
Matter of Barcenas, 19 I1&N Dec. 609, 612 (BIA 1988) (false
statements at deportation hearing). Moreover, it has |ong been held
that such statements need not be uttered in administrative or
judicial proceedings, but can include statenents made under oath to

2 W need not determ ne the effect of section 309(c) of the Il egal
Immigration Reform and |Immigrant Responsibility Act of 1996,
Division C of Pub. L. No. 104-208, 110 Stat. 3009-546, 3009-627
(effective Apr. 1, 1997) (“IIRIRA"), anended by section 203(a) of
the Nicaraguan and Central Anerican Relief Act, Pub. L. No. 105-
100, tit. I, 111 Stat. 2193, 2196 (Nov. 19, 1997) (“NACARA’), on
the respondent’s application for suspension of deportation because
the respondent nmet the 7 years’ continuous physical presence
requi renent prior to the Service's issuance of an Order to Show
Cause and Notice of Hearing (Forml-221).

4
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government officials, including Service officers and consular
officials. Matter of Nami o, 14 | &N Dec. 412, 414 (Bl A 1973) (fal se
statement under oath to a border patrol agent); see also, e.qg.,
Liwanag v. INS, 872 F.2d 685 (5th Cir. 1989) (“false testinmny” to
a Service officer during an investigation); United States v.
Baumann, 764 F. Supp. 1335 (E.D. Ws. 1991) (“fal se testinony” both
in application for a visa at an Anerican consulate and in an
application for citizenship); United States v. Koziy, 540 F. Supp

25 (S.D. Fla. 1982) (same); Matter of Ngan, 10 I &N Dec. 725 (BIA
1964) (“false testinobny” to a Service officer in connection with
processing a visa petition); Matter of GL-T-, 8 I &N Dec. 403 (BIA
1959) (“false testinobny” to a Service officer in connection with an
application to replace a certificate of citizenship); cf. Matter of
M, 9 I&N Dec. 118 (BI A 1960) (“false testinmony” to an |Inmm gration
officer at an airport with voluntary and tinmely retraction).
Li kewi se, false statenments nade under oath during an interview
regardi ng an application for naturalization have been consistently
held to constitute fal se testinmony. Yao Quinn Lee v. United States,
480 F.2d 673 (2d Cir. 1973); Berenyi v. District Director, INS, 352
F.2d 71 (1st Cir. 1965), aff’'d, 385 U S. 630 (1967); United States
V. Abdul ghani, 671 F. Supp. 754 (N.D. Ga. 1987); see also Kungys v.
United States, supra, at 806 (White, J., dissenting).

The Ninth Circuit, in which this case arises, has held that such
oral statements nust be nade “to a court or tribunal.” Phinpathya
v. INS, 673 F.2d 1013, 1018-19 (9th Cir. 1981), rev'd on other
grounds, 464 U.S. 183 (1984). Thus, this requirenment by the court
adds another elenment to the analysis whether an alien has given
“false testinmony” within the scope of section 101(f)(6) of the Act.
The respondent contends that his adm tted oral m srepresentations to

an asylumofficer do not constitute “false testinony,” because such

statenents were not made to “a court or a tribunal.” As the
respondent acknow edges, the Ninth Circuit has not defined what
constitutes “a court or tribunal.” However, in a decision issued

while this appeal was pending, the Ninth Crcuit held that false
statements nmade under oath during a naturalization exam nation
constitute false testinobny within the nmeani ng of section 101(f)(6)
of the Act. Bernal v. INS, 154 F.3d 1020 (9th Cir. 1998). For the
reasons set forth below, we find it appropriate, consistent with
Bernal, to rule that false statenents under oath to an asylum
of ficer, whose authority to adnminister oaths and take testinony is
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parallel to that of a naturalization exam ner, and whose authority
to grant benefits under the Act is arguably greater, 1likew se
constitute “false testinony” for purposes of section 101(f)(6) of
t he Act.

[11. WHETHER THE ASYLUM OFFI CE CONSTI TUTES A “TRI BUNAL”

The respondent argues that asylum officers cannot constitute a
“tribunal” because they are not “judges” and “have not been given
judicial power as has been conferred upon them by law as an
i mmgration judge.” However, it is clear both that the definition
of a tribunal is broader than the scope of those hol ding judicial
office, and that Immgration Judges are not the only “tribunal”
within the imm gration system

Webster’s Dictionary defines “tribunal” as “a person or body of
persons having authority to hear and decide.” Webster’'s Third New
International Dictionary 2441 (P. CGove ed. 1986). According to
Black’s Law Dictionary 46 (6th ed. 1990), an “adm nistrative

tribunal” is “a particular admnistrative agency before which a
matter nay be heard or tried as distinguished from a judicial
forum” In United States ex rel. Al aska Snokel ess Coal Co. v. Lane,

250 U.S. 549, 551 (1919), the Suprenme Court found that the General
Land Office is atribunal, not nerely a mnisterial office, because
“l'ike any other tribunal[,] its institution and purpose defin[e] and
nmeasur[e] its power, the determ ning elenents being those of fact
and | aw, upon which necessarily judgnment nust be passed.”

Thus, the fundanental attributes of an administrative tribunal are
its authority to hear and decide; its adm nistrative nature; and its
authority to render judgnents in accordance with the facts and the
| aw. Based on these characteristics, we can readily determ ne that
the Asylum Office, which is a division of the Ofice of
International Affairs inthe Inmgration and Naturalization Service,
see 8 C.F. R 88 100.2(d)(3)(ii), 100.4(f) (1999), constitutes a form
of “admi nistrative tribunal.”

The asylum officers assigned to each Asylum Office are desi gnhated
as “immigration officers” and are “authorized to exerci se the powers
and duties of such officer as specified by the Act and [by
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regulation].” 8 C.F.R § 103.1(j) (1999). Anpng those powers and
duties are those set forth in pertinent part in section 235(a) of
the Act, 8 U.S.C. § 1225(a) (1994), prior to its anendnent by the
Il1legal Inmigration Reformand | nm grant Responsibility Act of 1996,
Di vision C of Pub. L. No. 104-208, 110 Stat. 3009-546 (“ IIRIRA"):

The Attorney General and any inmmgration officer,
including [Inmgration Judges], shall have power to
adni ni ster oaths and to take and consi der evi dence of
or from any person touching the privilege of any
alien or person he believes or suspects to be an
alien to enter, reenter, pass through, or reside in
the United States or concerning any matter which is
material and relevant to the enforcenent of this Act
and the administration of the Service, and, where
such action may be necessary, to nmake a written
record of such evidence. . . . The Attorney Genera
and any imrgration officer, including [Inmigration
Judges], shall have power to require by subpena the
attendance and testinony of witnesses before
i mmgration officers and [ mri gration Judges] and t he
producti on of books, papers, and docunents
(Emphasi s added.)

The successor provisions to section 235(a) of the Act grant simlar
authority to immgration officers. See sections 235(d)(3),(4) of
the Act, 8 U . S.C. 88 1225(d)(3), (4) (Supp. Il 1996). Furthernore,
the status of asylum officers as “immgration officer[s] who

ha[ ve] had professional training in country conditions, asylum
law, and interview techniques” is now specifically recognized in
section 235(b)(1)(E) (i) of the Act.

The first highlighted clause in the precedi ng excerpt fromsection
235(a) of the Act establishes that the authority of asylumofficers,
as imrgration officers, extends to adm ni stering oaths and taking
and considering oral evidence. Since “testinmony” is the form of
evi dence that consists of oral statements nade under oath, Kungys v.
United States, supra, asylum officers, like other inmmgration
officers, are enpowered to take testinmony. The final highlighted
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clause, referring to the power to conpel “testinony” by subpoena,
confirms this authority.?

Yet, the authority of the asylum officer extends further, to that
of determ ning whether an alien is eligible under the | aw and nerits
a favorable exercise of discretion to be granted asylum under
section 208 of the Act, 8 U.S.C. § 1158 (Supp. Il 1996), or whether
the alien is entitled to w thholding of deportation under section
243(h) of the Act, 8 U.S.C. § 1253(h) (1994). See 8 C.F.R § 208.14
(1999); 8 C.F.R § 208.16 (1997). Such decisions are guided by

3  The concurring and di ssenting opinion dism sses this argunent as
a “syllogism and contends that because these provisions are | ocated
in asubsection with the heading “Authority Related to I nspections,”
they should not be construed to apply to asylum officers. See
section 235(d) of the Act. The Suprene Court rejected a simlar
argunent in United States v. Mnker, 350 U S. 179 (1956). M nker
held that the plain | anguage of former section 235(a) of the Act
“enconpasses the full range of subjects covered by the statute” and
that such plain |anguage may not be linmited by the title of the
statute or the heading of a section. |1d. at 185. M nker further
held that, in the absence of a specific statutory directive, a
naturalized citizen could not be conpelled by the witness subpoena
authority in section 235(a) of the Act to provide testinony for the
purpose of determ ning whether good cause exists to institute
denaturali zati on proceedi ngs against that citizen. |1d. at 187-88.
Thi s hol ding of Mnker has not been extended to aliens or even to
citizens who are subpoenaed to testify as w tnesses in cases
involving other citizens. See Sherman v. Hamilton, 295 F.2d 516

518 (1st Cir. 1961) (stating that the alien’s reliance on Mnker to
limt the scope of an inmigration officer’s investigatory authority
was “wholly m splaced”), cert. denied, 369 U S. 820 (1962); United
States v. Zuskar, 237 F.2d 528, 531-32 (7th Cir. 1956) (hol ding that
a United States citizen subpoenaed to testify as a witness under
authority of section 235(a) of the Act cannot quash the subpoena
under authority of Mnker), cert. denied sub nom Budzilein v.

United States, 352 U S. 1004 (1957); cf. Lee Tin Mew v. Jones, 268
F.2d 376 (9th Cir. 1959) (involving a section 235(a) subpoena
guashed under Mnker in the case of a person claining to be a
citizen).
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statute, a detailed series of regulations, the precedent decisions
of this Board, and any bindi ng precedents of the federal courts. An
asylum officer’s decision to grant such relief is, subject to
supervisory reviewwi thin the AsylumOifice, final and unrevi ewabl e.
Further evidence of the adjudicative role of the asylumofficers is
found in the |language of the statute. Section 235(b)(1)(E) (i) of
the Act identifies asylumofficers under sections 235 and 208 of the
Act as “adjudicators” of asylum applications. See also 8 C.F.R
8§ 103.1(9)(3)(ii) (1999) (giving asylumofficers “authority to hear
and adjudicate”). These factors lead us readily to conclude that
the Asylum Office is a “tribunal” as that termis enployed in the
Ninth Circuit’s ruling in Phinpathya v. INS, supra.*

Al t hough the concurring and dissenting opinion argues to the
contrary, the weight of N nth Circuit precedent supports the
conclusion that the Asylum Ofice, like other admninistrative
deci si on- maki ng bodi es, constitutes a “tribunal.” The Ninth Circuit
has found that oral statenments under oath before an Immigration
Judge constitute false testinmony for purposes of section 101(f)(6)
of the Act. See, e.q., Paredes-Urrestarazu v. INS, 36 F.3d 801 (9th
Cir. 1994) (finding that false oral statenents given before an
I mmigration Judge constitute “false testinony”); see also Matter of
Barcenas, supra. An alien appearing before an asylum officer has
many rights simlar to an alien in deportation proceedi ngs before an
I mmi gration Judge. In proceedings before Inmgration Judges and
asylumofficers, an alien has the right to be represented by counse
and to have an opportunity to present evidence, witnesses, and
testi nmony. Conpare 8 C.F.R 88 208.9(b), (d)-(g) (1999) with
8 CF.R 88 3.16, 3.31, 3.34, 3.37 (1999). The regul ations at
8 CF.R 8§ 208.13(a) (1999), which clearly apply to asylumofficers
as well as to Immigration Judges, refer to statenents nade by asyl um

4 While asylum officers no longer deny asylum in the case of an
applicant who appears to be excludable, deportable, or renpvable
under the Act, 8 CF.R § 208.14(b)(2), they retain the authority to
deny asylum in the case of applicants who are mamintaining valid
noni mm grant status. 8 C.F.R 8§ 208.14(b)(3). Asylumofficers nust
communicate the denial by letter to the applicant, stating the
reasons for the denial and assessing the applicant’s credibility.
8 CF.R § 208.17 (1999).
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applicants as “testinony.” |In addition, |like an |Imrigration Judge,
an asylumofficer has the authority to administer oaths, to receive
evi dence, including testinmony, to maintain arecord, to consider the
evi dence, and, nost inportantly, to decide the nerits of the asylum
application. Conpare 8 C.F.R 88 208.9(c)-(f) with 8 CF.R
88 3.31-3.37 (1999). G ven that Immgration Judges and asylum
of fi cers have anal ogous authority over asylumclains, we find that
there is sufficient support for concluding that an alien’s sworn
false oral statenents before an asylum officer, like sworn false
oral statenents to an Immigration Judge, can constitute “false
testinony” as defined by the Ninth Circuit. Phi npathya v. INS,

supra.>®

Further support is found in case law regarding sworn oral
statements before naturalization exani ners. In Bernal v. INS,
supra, at 1022-23, the Ninth Circuit found that false oral
statenents given under oath to Service officers during

5 The concurring and di ssenting opinion al so argues that the Asyl um
Office is not a tribunal, apparently because asylum officers
exercise none of the official, judicially reviewable authority
contenpl ated by the Suprene Court when, in Chadha v. INS, 462 U. S.
919, 966 (1983), it distinguished between the roles of Congress and
of an adm nistrative agency. The argunent is curious and m spl aced.
The Asylum O fice was created as a forum for the adjudication of
asylumcl ains within the Service, independent fromits “enforcenment”
conponents, to be guided by the rules and principles of refugee and
asylumlaw, and certainly to be free frompolitical pressure. See
55 Fed. Reg. 30,674, 30,679 (1990); 54 Fed. Reg. 28,964, 28,971
(1989). It would seem therefore, that the Asylum Office is the
qui ntessential type of adm nistrative tribunal, the i ndependence of
whi ch Chadha was desi gned to uphold. Moreover, for reasons already
di scussed, the dissent’s inplication that the AsylumOffice operates
out side the bounds of established substantive rules, and in that
regard is to be distinguished fromthe Immgration Court, is sinply
unfounded. There are differences between the I mrgration Court and
the Asylum O fice, both as to the scope of their jurisdiction and
the manner of their proceedings. However, the nore informal and
nonadversarial type of proceedi ng before the Asylum O fice does not
dictate that the office is not a “tribunal.”

10
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naturalization exanminations constitute “false testinony” for
purposes of section 101(f)(6) of the Act, and it cited favorably
this Board’ s holding in Matter of Ngan, supra, at 729, that a
respondent’s oral fal se statenents, under oath, before an officer of
the Service in connection with the processing of a visa petition,
constitute “false testinmny” under section 101(f)(6) of the Act.
See also, e.qg., United States v. Ciurinskas, 148 F.3d 729 (7th Cir
1998), aff’'g 976 F. Supp. 1167 (N.D. Ind. 1997); Yao Quinn Lee v.
United States, supra; In re Haniatakis, 376 F.2d 728, 730 (3d Cir
1967); Aboud v. INS, 876 F. Supp. 938 (S.D. Ohio 1994); United
States v. Schiffer, 831 F. Supp. 1166 (E. D. Pa. 1993), aff’'d, 31
F.3d 1175 (3d Cir. 1994); United States v. Abdul ghani, supra; United
States v. Palciauskus, 559 F. Supp. 1294 (M D. Fla. 1983), aff’'d,
734 F.2d 625 (11th Cir. 1984); In re K, 174 F. Supp. 343, 344 (D
Md. 1959). In Bernal v. INS, supra, the Ninth Circuit held that a
Service officer is “authorized ‘to take testinmony concerning any
matter touching or in any way affecting the adnmi ssibility of any
applicant for naturalization, [and] to adm nister oaths.” 8 U S.C
8§ 1446(b). Thus, the statements made by an applicant in a
naturalization examination are ‘testinobny’ within the neaning of
8 US . C 8§ 1101(f)(6).”% Id. at 1023. The Ninth Circuit further
found that “fal se oral statenents nade under oath in a question-and-
answer statenent before an INS officer in connection with any stage
of the processing of a visa constitute false testinobny within the
meaning of 8 U.S.C. § 1106(f)(6)." 1d.

We note that a naturalization exam ner and an asylum officer both
presi de over proceedings in which they have authority to admi nister

6 The concurring and di ssenting opinion nakes a lengthy attenpt to
differentiate the roles of naturalization exam ners and asylum
of ficers. W note that in Bernal, the Ninth Circuit fairly
succinctly determned that false oral statements nade under oath
before a naturalization exam ner constitute false testinony.
Despite the length of its argunent, the concurring and di ssenting
opinion fails to overcone the conmon sense conclusion that the
adj udi cative authority of asylum officers and naturalization
exam ners are anal ogous, and therefore that false oral statenents
made under oath which constitute false testinony before one also
constitute false testinony before the other.

11
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oat hs, take testinmony, and receive evidence. See section 235(a) of
the Act; conpare 8 C.F.R 8§ 208.9(c) with 8 CF.R § 335.11(b)
(1999). However, the asylum officer has authority which exceeds
that of the naturalization exam ner. Nat ural i zati on exani ners
nmerely recommend a course of action, 8 C.F.R 8§ 335.12 (1999)

whereas asylum officers my grant relief and, wunder certain
circunmst ances, deny relief. 8 C. F.R 8§ 208.14(b)(1), (4). Thus,
the status of asylumofficers as part of a decision-naking tribuna

is at least as firmy established as that of naturalization
exam ners. Bernal v. INS, supra; Phinpathya v. INS, supra; see also
Kungys v. United States, supra; United States ex rel. Alaska
Smokel ess Coal Co. v. Lane, supra.

Accordi ngly, we conclude that an asylum officer is a nenber of a
“tribunal” for purposes of the false testinmony bar to establishing
good noral character under section 101(f)(6) of the Act, as that
provi si on has been construed in the Ninth Circuit.

V. WHETHER THE RESPONDENT’ S STATEMENTS CONSTI TUTE “ TESTI MONY”

Under Phinpathya v. INS, supra, and other precedents construing
section 101(f)(6) of the Act, “false testinmony” nust not only have
been nmade to a “tribunal,” and thus not include witten statements
or applications, but must also have been nmade under oath. Id. at
1019; see also Bernal v. INS, supra, at 1022-23; Matter of Ngan,
supra, at 729. As noted, an asylum officer has the authority to
adnmi ni ster oaths, 8 C.F.R § 208.9(c), and statenments made by an
asylum applicant to an asylumofficer are described as “testi nony”
in 8 CF.R § 208.13(a). However, there is no evidence in the
record, nor any contention on appeal, regardi ng whether an oath was
adm nistered in this case. Thus, while we affirmthe Imnigration
Judge’s finding that the false statenents adnittedly nmade in this
case were nmade to a “tribunal” for purposes of Ninth Circuit |aw, we
cannot, on the basis of this record, deternine whether such
statements constitute “false testinony.” Accordingly, we wll
remand the record for consideration of this question.

The di ssenting and concurring opinion appears to argue, however,
that even if an oath was adm nistered in this case and there is no
factual dispute over the nature of the respondent’s fal se statenents

12
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to the asylum officer, the respondent’s false statenments cannot
constitute “testinony” because they were not recorded verbati mby a
di sinterested transcriber, as in judicial proceedings, or set forth
in a witten question-and-answer fornmat. However, given the
provisions of 8 CF. R 8 208.9, it is unclear that the respondent’s
asylumintervi ew was not conducted in a manner at |east as formal as
that which apparently occurred in Bernal v. INS, supra.’

The chief characteristics of “testinony” are that it be delivered
by a conpetent wi tness under oath. “Testinony is a particular kind
of evidence that conmes to a tribunal through live wi tnesses speaki ng
under oath or affirmation in presence of tribunal, judicial or
quasi-judicial.” Black's Law Dictionary, supra, at 1476. There is
no requirenment that such evidence be transcribed in order to be
counted as testinony. The contrary contention is sonewhat
startling, especially in the context of imrigration proceedings.
I mmi gration Judges customarily render decisions on the basis of oral
testimony, inmediately at the conclusion of such testinony, without
the benefit of any transcription other than their personal notes.
The fact that such testinmny has been tape-recorded and thus is
capabl e of being transcribed is irrelevant. Once the witness is
sworn before the I nmgration Judge, as before any tribunal, what is
then said by the witness constitutes testinony. The tapes of
testimony remain untranscribed unless an appeal is taken to this
Board. Neither the act of transcription nor the existence of a
written transcript confers testinonial character upon the evidence.

The sane is true in judicial proceedings, particularly crimnal
trials. While a verbatim record is kept and a transcript may
thereafter be prepared by a court reporter, jurors may render their
deci sion solely upon their recollection of testinmony presented by
the witnesses and other conpetent evidence. Jurors nmay request
“read-backs” of selected portions of the proceedi ngs, but testinony
so recal l ed attai ns no greater wei ght than that recall ed through the
conventional exercise of memory. Other tribunals, such as small -

7 In Bernal, the Service officer “recorded M. Bernal’s pertinent
answers on the interview form and annotated the formin red ink.”
Bernal v. INS, supra, at 1022.

13
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clainms courts and traffic courts, render thousands of adjudications
yearly on the basis of sworn, but untranscribed, testinony.

The di ssent’s argunent seens nore directed at the burden of proving
whet her false testinony has occurred in the course of an asylum
officer interview. Here, thereis no question that false statenents
were made. The respondent acknow edged that he was aware of the
falsity of the asylumclaim However, he filed the “made up” asyl um

clai m because it had been “successful.” The respondent further
admtted that when he was interviewed by the asylum officer, he
repeated the false asylum claim See In re Haniatakis, supra

(finding that where an alien’s false witten answers were repeated
as sworn oral testimony at a prelimnary naturalization
i nvestigation, such statenents constituted false testinony). The
record clearly establishes that the respondent had the intent to
decei ve the asylum officer by naking false oral statenents for the
purpose of obtaining asylumrelief, a benefit under the Act. See
Kungys v. United States, supra; Bernal v. INS, supra

O her cases, however, may present nore difficult questions of proof
regardi ng what transpired at the interview |t nmay be necessary to
present the testinony of the asylum officer before the Inmm gration
Court, together with notes and ot her evidence of what was sai d under
oath. In many cases, the Immigration Judge may find that there is
insufficient evidence to establish that false testinobny was
presented. But, presum ng that an oath was adm ni stered, the issue
in such cases will be not whether the asylumapplicant’s statenents
were “testinmony,” but rather, whether they were “false.” That
guestion is not contested in this case.?®

V. CONCLUSI ON

8 W do not decide or intend to hold in this case that every
i nstance of oral testinmony under oath before an Immgration Judge,
asylumofficer, or other inm gration officer, which is questioned or
even disbelieved by that Judge or officer, necessarily constitutes
“false testinony” that bars a finding of good noral character
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Fal se oral statenents made under oath to an asylumofficer for the
purpose of obtaining an imrigration benefit, i.e., asylum or
wi t hhol di ng of deportation or renoval, are nade to a “court or
tribunal” for purposes of Ninth Circuit case | aw and thus constitute
“fal se testinony” for purposes of section 101(f)(6) of the Act.
Accordingly, the respondent’s appeal will be dismssed. Because
there is no evidence in this case whether the admtted false
statements to the asylumofficer were made under oath, however, the
record will be remanded for further proceedi ngs to determ ne whet her
the respondent was under oath at the tinme he gave his false
testi nony.

ORDER: The appeal is dism ssed.

FURTHER ORDER: The record is remanded to the | mm grati on Judge for
further proceedi ngs consistent with the foregoing opinion and the
entry of a new deci sion.

Board Member Ant hony C. Moscato did not participate in the decision
in this case.

CONCURRI NG _AND DI SSENTI NG _OPI NI ON: Fred W Vacca, Board Menber,
in which Paul W Schm dt, Chairman; M chael J. Heil nman, Gustavo D.
Villageliu, Patricia A Cole, and Lory D. Rosenberg, Board Menbers,
j oi ned

| respectfully concur in part and dissent in part.

I concur in the mpjority’s conclusion that this case nust be
remanded to the Inmmigration Judge for a new decision. However, |
believe that the proper interpretation of the law requires the
I mmigration Judge to consider substantially nore than is indicated
by the majority’s opinion.

The mgjority finds that an interview before an asylum officer
constitutes testinmony before a “tribunal” and concludes that false
statenments nade under oath before such a “tribunal” constitute
“false testinmony,” precluding a finding of good noral character
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under section 101(f)(6) of the Inmigration and Nationality Act,
8 US.C § 1101(f)(6) (1994). I do not find either of these
prem ses to be a correct reading of the statute or the law relating
to “fal se testinony.”

Consequently, | disagree with the majority’s conclusion that, if
the respondent’s testinony before the asylum officer was provided
under oath, he cannot establish good nmoral character, which is
required to establish statutory eligibility for either suspension of
deportation under section 244(a) of the Act, 8 U S.C. § 1254(a)
(1994), or voluntary departure under section 244(e) of the Act,
8 U S.C. 8§ 1254(e) (1994). Because fal se statements on an asylum
application or before an asylum officer nmay be considered in the
exerci se of discretion, | conclude that the respondent’s case should
be remanded for a determination by the Inmgration Judge as to
whet her the respondent has established good noral character as a
matter of discretion and is otherwise eligible for suspension of
deportation or voluntary departure.

. “FALSE TESTI MONY” I N | MM GRATI ON ADJUDI CATI ONS

The concept of “testinmony” as used in section 101(f)(6) of the Act,
which provides that “one who has given false testinobny for the
purpose of obtaining any benefits under this Act,” is not as
straightforward as the mpjority would nmake it out to be. As the
Suprene Court stated in Barber v. Gonzales, 347 U S. 637, 641
(1954), “Wiile it is true that statutory |[|anguage should be
i nterpreted whenever possible according to compn usage, sonme termnms
acquire a special technical nmeaning by a process of judicial
construction.” See also lppolito v. United States, 223 F.2d 154,
157 (5th Cir. 1955) (concluding that “technical words are always
interpreted in their technical sense unless this is inconsistent
with a manifested different neaning”). Consequently, “the word
testimony, technically construed, refers solely to the ora
utterances of witnesses under oath, and in interpreting statutes,
wor ds having a technical neaning are to be so construed.” Sharaiha
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v. Hoy, 169 F. Supp. 598, 601 (S.D. Cal. 1959) (citing Barber v.
Gonzal es, supra, at 641).!

In Kungys v. United States, 485 U. S. 759 (1988), the Suprene Court
recogni zed that the term*“testinony,” as used in section 101(f)(6)
of the Act, clearly was circunscribed in certain respects. The
Court stated:

First, “testinony” islimtedto oral statenments nade under
oath. The United States concedes that it does not include
“other types of mi srepresentations or conceal nents, such as
falsified docunents or statenents not made under oath.”
Suppl enental Brief for United States 3. See, e.q.,
Sharai ha v. Hoy, 169 F. Supp. 598, 601 (S.D. Cal. 1959);
Matter of Ngan, 10 | &N Dec. 725, 726 (BI A 1964); Matter of
GL-T-, 8 & Dec. 403, 404-05 (BI A 1959); see al so Ensign
v. Pennsylvania, 227 U S. 592, 599 . . . (1913). Second,
§ 1101(f)(6) applies to only those nisrepresentati ons nmade
with the subjective intent of obtaining inmmgration
benefits.

Id. at 780. The Suprenme Court’s recognition of the linmts that
apply to determ ni ng what constitutes “testinony” is consistent with
the decisions of the United States Court of Appeals for the Ninth
Circuit in Phinpathya v. INS, 673 F.2d 1013, 1018-19 (9th Cir.
1981), rev’'d on other grounds, 464 U.S. 183 (1984), and in Bernal v.
INS, 154 F.3d 1020 (9th Cir. 1998).

In Phinpathya v. INS, supra, the Ninth Circuit ruled that “[t]he
term testinmny does not enconpass all statenments, or even all
statenments nmade under oath. Testinony neans a statenent nmade by a

1 Furthernore, in the general context of judicial proceedings,
“false testinmony” refers to a highly specific formof recorded oral
conmuni cati on. Subsequent judicial decisions address the term
“testinobny” in the context of discussions regarding a verbatim

record of oral statenents made under oath. Pillsbury Co. v. Conboy,
459 U.S. 248 (1983); Douglas Gl Co. of California v. Petrol Stops
Nort hwest, 441 U.S. 211, 213 n.1 (1979); Chessnman v. Teets, 350 U. S.
3 (1955).
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Wit ness under oath for the purpose of establishing proof of a fact

to a court or tribunal. It is distinguished from statenments nade
under different circunstances, and from evidence derived from
writings and other sources.” Id. at 1018-19 (enphasis added)

(citations omtted); see also Matter of L-D-E-, 8 | & Dec. 399, 401
(BI'A 1959) (citing Sharaiha v. Hoy, supra, and holding that false
statements that appear in a witten application, whether or not
under oath, do not constitute testinmony within the meaning of
8 U S . C 8§ 1101(f)(6)). Subsequently, the Ninth Circuit in Berna
V. INS, supra, relying on the distinction it had made in Phinpat hya
V. INS, supra, ruled that fal se statements regarding marital status
made under oath before a naturalization exan ner, who was enpower ed
by statute to conduct such exam nations and render judgnents based
on the sworn testinony taken i n such exani nati ons, constituted fal se
testimony. Thus, before concluding that every statenent, or even
every statenent nmade under oath, constitutes “testinony,” we nust
exam ne the pertinent section of the statute and any applicable
regul ations to deternmi ne whether the authority of the Inmmgration
and Naturalization Service officer, as well as the nature and
conduct of the adjudication, warrant classifying the adjudication as
one occurring before a “tribunal.”

The mpjority acknow edges that the Ninth Circuit, wthin whose
jurisdiction this appeal arises, has not explicitly deterni ned what
type of deciding body constitutes a “tribunal.” Al t hough the
majority cites a popular dictionary definition for the term

“tribunal,” the termis a technical one defined by | egal authorities
as “[t]he seat of a judge; a court of law, the place where he
adm ni sters justice. The whole body of judges who conpose a
jurisdiction; a judicial court; the jurisdiction which the judges
exercise.” Black’s Law Dictionary 1506 (6th ed. 1990). An
“administrative tribunal” is defined as “la] particul ar
admi ni strative agency before which a matter nmay be heard or tried as
di stinguished froma judicial forum” [d. at 46.

Mor eover, although the majority cites United States ex rel. Al aska
Snokeless Coal Co. v. lLane, 250 U. S. 549, 550 (1919), for the
proposition that being enpowered to approve applications somehow
endows an entity with the status of a “tribunal,” such a designation
is inapposite to the issue at hand. That an adjudicator’s function
goes beyond “nere yielding to and registry of any demand” does not
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nmean t hat he or she constitutes a tribunal, in the sense of a fornal
deci si on- maki ng body. |d. at 550. Instead, the characterization of
an adjudicator as a “tribunal” depends as nuch or nobre on the
exi stence of “procedural safeguards, such as the right to counse

and a hearing before an inpartial tribunal, that are present when a

court or an agency adjudicates individual rights.” |INS v. Chadha,
462 U.S. 919, 966 (1983) (enphasis added) (footnote omitted). In
INS v. Chadha, supra, the Court enphasized that the exercise of
quasi-judicial agency authority “is subject to the procedura
saf equar ds, i ncl udi ng judici al revi ew, provi ded by t he
Administrative Procedure Act.” 1d. at 966 n.10 (citing Buckley v.

Val eo, 424 U.S. 1, 140-41 (1976)). Because the absence of a fornmal
heari ng structure, the absence of a record, and the |lack of access
tojudicial reviewinrelationto interviews conducted before asylum
officers are beyond dispute, the nmmjority’s conclusion that an
asylumofficer constitutes a “tribunal” is questionable.

A. Statenments Made Before Naturalization Exani ners
and O her Judicial Oficers

The majority seeks to anal ogi ze the authority of asylum officers
who conduct asyluminterviews to that of naturalization officers who
conduct naturalization exam nations, citing Bernal v. INS, supra
In Bernal, however, the Service officer was a naturalization
exam ner, who not only was authorized by the statute to take sworn
testinmony in support of a naturalization application, but also
conducted the interviewin a fornmal and structured manner, using a
“Q & A’ format, recording each of the applicant’s answers on the
interview form and annotating the formin a different color ink.
Id. at 1022-23; see Matter of Ngan, 10 |I&N Dec. 725 (BIA 1964)
(finding a visa applicant’s false oral statenents made under oath in
a question-and-answer statenment before a Service officer to
constitute false testinobny within the nmeani ng of section 101(f)(6)
of the Act).

In reaching its conclusion that the fal se statements nade by the
applicant constituted fal se testinony within the neaning of section
101(f)(6) of the Act, the court relied on the statute governing
naturalizati on exanmi nations. Bernal v. INS, supra, at 1022-23. The
statute provides that a Service officer is authorized “to take
testi mony concerning any matter touching or in any way affecting the

19



I nteri mDecision #3401

adm ssibility of any applicant for naturalization, [and] to
adm ni ster oaths.” Section 335(b) of the Act, 8 U S.C. § 1446(b)
(1994). Not ably, the Attorney General has designated immigration
exam ners, and del egated authority to designate other officers, to
conduct naturalization investigations, administer oaths, hold
heari ngs, and conduct exam nations. 8 C.F.R § 332.1 (1996).

Any conparison of the role and function of a Service official
designated as a naturalization examner with that of an asylum
officer nmust take into account the framework wi thin which
naturalizati on exam nations are conducted, as well as the historic
function of the naturalization exam ner. The framework of such
exam nations is the naturalization process, which is essentially a
judicial responsibility. See United States v. Mcintosh, 283 U. S.
605, 613 (1931) (recognizing that wunder section 3 of the
Nat uralization Act, “jurisdiction to naturalize aliens is conferred
upon the District Courts of the United States and other enunerated
courts of record. U S.C title 8, 8§ 357"). The Suprene Court noted
that “[a]s early as 1830, in Spratt v. Spratt, 4 Pet. 393, 407

., Chief Justice Marshall, speaking for the court, said: ‘The
various acts upon the subject subnmit the decision on the right of
aliens to adm ssion as citizens to courts of record. They are to
receive testinony, to conpare it with the law, and to judge on both
law and fact.’” United States v. Schwi mmer, 279 U.S. 644, 649, 73 L.
Ed. 889, 49 S. C. 448.” |d. at 617.

The examiner’s function is “intended to be of assistance to the
courts.” Petition of Cardines, 366 F. Supp. 700, 708 (D. Guam 1973)
(citing Petition of De Leo, 75 F. Supp. 896 (WD. Pa. 1948)). As
recogni zed in Petition of De Leo, supra, at 900, the Act “enpowers
the designated naturalization exam ners to conduct prelimnary
exam nations upon petitions for naturalization to any naturalization
court and to make recommendati ons thereon to such court.” Petition
of Cardines, supra, at 708. Furthernore, in conjunction with the
naturalization exam ner’s special relationshipto the federal court,
“such exam ners are authorized to take testinmony concerning any
matter touching or in any way affecting the admissibility of any
petitioner for naturalization.” Id.; see also United States v.
Best, 73 F. Supp. 654 (D. Mass. 1947).
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If the case before us fell squarely within the ternms of the
situation addressed by the Ninth Circuit in Bernal v. INS, supra, |
woul d not necessarily disagree with the majority’s concl usion that
the statements made under oath in an asylum interview constitute
testimony before a tribunal. However, the distinction between the
statutory del egation of authority to take testinony that is extended
to naturalization exam ners and the absence of any conparable
del egation to asylum officers, discussed bel ow, deserves specific
enphasis, particularly in relation to the ngjority’s reliance on
Bernal v. INS, supra, as a basis to conclude that the statenents
made by an asylum applicant before an asylum officer constitute
“testinobny.” In addition, the Board’'s treatnment in Matter of Ngan
supra, of a false statenment nmade before an inmmigration exam ner as
“testinony” was specifically limted to circunstances in which the
statement was oral and not witten, and in which the proceedi ngs
could be characterized as “quasi judicial” because “the respondent
was pl aced under oath by an imrigrant inspector and was exami ned in

the presence of counsel.” |d. at 729. Consequently, | do not find
the statutory authority extended to naturalization exam ners to be
transferable to the asylum interview context, nor do | find the

specific “Q & A" format relied upon in Matter of Ngan, supra, to
reflect the character of an interview before an asylum officer
either generally or on the specific record before us.

B. Statenents Made Before an Asylum O ficer

An interview before an asylumofficer and the asylumofficer’s role
and function in the course of that interview are governed sol ely by
the specific provisions of the statute and regul ations that relate
to the adjudication of asylumapplications. It is these provisions
to which we nust | ook to determ ne whether statenents made under
oath before an asylum officer constitute “testinony.”

Congr ess has not desi gnated either the position of “asylumofficer”
or the full scope of authority to be exercised by an individual that
the Attorney General has assigned to act as an “asylumofficer.” An
asylum officer’s authority derives principally from the Attorney
General’s authorization to “establish a procedure” for an alien in
the United States to seek asylum Section 208(a) of the Act,
8 U S.C 8§ 1158(a) (Supp. Il 1996). An asylum officer, i.e., an
of ficer of the Ofice of Refugees, Asylum and Parole, is authorized

21



I nteri mDecision #3401

according to the authority delegated to the Attorney General to
“conduct the interview in a nonadversarial manner.” 8 CFR
§ 208.9(b) (1999). The asylum officer, in connection with his or
her functions under the statute, is exclusively authorized by the
Attorney Ceneral only to “adm nister oaths, verify the identity of
the applicant . . ., verify the identity of any interpreter, present
and recei ve evidence, and question the applicant and any w t nesses.”
8 CF.R § 208.9(c).

1. Restriction on Authority Under Section 235 of the Act

At no place in the statute or regulations are asylum officers
del egated authority by Congress or the Attorney General to take
“testinony.” The mpjority’s effort to bootstrap the regulatory
desi gnation of an asylumofficer as an inmm gration officer, in order
to inmpose a syllogism supporting the conclusion that the asylum
officer has statutory authority to “take testinmony” in an asylum
interview, and therefore to construe the interviewas a tribunal, is
unavai l i ng. First, the regulation cited by the mpjority says no
nore than that an asylumofficer is an inmgration officer, who is
“authorized to exercise the powers and duties of such officer as

specified by the Act and [the regulations].” 8 C.F.R 8§ 103.1(j)
(1999) (enphasis added). Second, the current version of section
235(d) of the Act, 8 U.S.C. § 1225(d) (Supp. Il 1996), to which the

majority | ooks as the source of an asylum officer’s purported
authority to take testinobny, is entitled “Authority Relating to
I nspections.” It states no nmore than that, in the course of
i nvestigatory, enforcenment-related functions, certain inmmgration
of ficers may adm nister oaths and take and consi der evidence, and
that such officers may subpoena “the attendance and testinony” of
Wi t nesses before imm gration officers. Sections 235(d)(3), (4) of
t he Act.

Such  subpoena authority is universally associated with
i nvestigatory functions. United States v. Mnker, 350 U. S. 179
(1956), invoked by the najority in support of its position that any

imrgration officer has authority to call w tnesses and take
testimony, actually is inapposite to the issue before us. |In that
case, the Court stated that the “controlling issue . . . is whether

this section enpowers an immgration officer to subpoena a
naturalized citizen who is the subject of an investigation by the
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Service, where the purpose of the investigation is to determne if
good <cause exists for the institution of denaturalization
proceedings . . . .” ld. at 181 (enphasis added). By contrast,
t he questi on before us i s not whether an asylumofficer has subpoena
authority that extends to pre-enforcenment investigations or credible
fear deterninations under forner section 235 of the Act, but whether
section 235(d) of the Act and 8 C.F.R 8§ 103.1(j) (including an
asylumofficer as one of over 30 categories of enployees designated
as immgration officers) confer on an asylum officer the authority
to subpoena witnesses to provide testinony in other contexts. Cf.
8 CF.R 8§ 208.9; 8 CF.R 208.30 (1999).?2

Furthernore, the Ninth Circuit al so recogni zes both the preference
for limted subpoena authority and the enforcenent-oriented purpose
of section 235 of the Act, ruling in Lee Tin Mew v. Jones, 268 F.2d
376, 379 (1959), that the Government failed to establish the
immgration officer’s authority to issue the adm nistrative subpoena
and stating the foll ow ng:

2 | n Cudahy Packing Co. of Louisiana v. Holland, 315 U S. 357, 363
(1942), the Suprene Court enphasized that the “[ulnlimted authority
of an adnministrative officer to delegate the exercise of the
subpoena power is not lightly to be inferred. It is a power capable
of oppressive use, especially when it may be indiscrimnately
del egated and the subpoena is not returnable before a judicial

officer.” See also Peters v. United States, 853 F.2d 692, 694 (9th
Cir. 1988). According to United States v. M nker, supra, at 187

such “extensive delegated authority reinforces the considerations
i nherent in the nature of the power sought to be exercised that neke

for a restrictive reading of the Janus-faced word ‘witness.’” The
Court found that “[t] hese concerns, relevant to the construction of
this ambi guously worded power . . . may result in loss of both
property and life; or of all that makes life worth living. Ng Fung
Ho v. White, 259 U.S. 276, 284 [(1922)].” I1d. (citations omtted).

And, despite the majority’s contention that the Court’s holding in
M nker has not been extended to subpoenas involving aliens or
citizens who are not thensel ves the target of the investigation, it
is notable that the principle cited by the Court in Ng Fung Ho v.
White, supra, has been invoked repeatedly by the federal courts in
affirm ng the due process rights of aliens.
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The warrant issued . . . does not recite that the officer
is carrying on an inspection of any alien seeking
“admi ssion or readmi ssion to or the privilege of passing
through the United States” . . . [nor that the alien] is a
“person coning into the United States” who may be required
under the enactnent to “state under oath” certain matters
. [nor that] the purpose of the subpoena is to take
evi dence “touching the privilege of any alien or person he
bel i eves or suspects to be an alien to enter, reenter, pass
through or reside in the United States.” . . . The whole
section seens to be geared to the exanmination of the
gualifications of a person arriving at the border to enter
the country and reside therein.

Id. at 379 (enphasis added).3

Section 235 of the Act relates to inspection and adm ssion of

al i ens, not to substantive <clains for asylum which are
di stingui shed fromthe question of admi ssibility and are determ ned
“irrespective of such alien's status.” See sections 208(a),

235(b) (1) (A)(ii) of the Act. Notably, in pertinent part omtted by
the majority, former section 235 of the Act, which was addressed in
United States v. Mnker, supra, provides that “‘[a]ll aliens
arriving at ports of the United States shall be exani ned by one or
nore imrigration officers at the discretion of the Attorney Genera
and under such requlations as he nmay prescribe.’”” |[d. at 180 n.1
(quoting section 235(a) of the Act). This is consistent with the
terms of section 101(a)(18) of the Act, which defines “inmmgration
of ficer” broadly to include “any enpl oyee . . . of the Service or of
the United States designated by the Attorney General, individually

S Simlarly, in Sherman v. Hanmilton, 295 F.2d 516 (1st Cir. 1961),
cert. denied, 369 U S. 820 (1962), which is cited by the majority,
the court concluded only that an authorized inmigration officer may
adm nistratively subpoena an alien who is hinself the subject of the
i nvestigation when it precedes a deportation or exclusion hearing.
Id. at 519-20 (citing section 236 of the Act for the proposition
that “Congress has expressly authorized inmmgration officers to
require aliens to testify in admnistrative hearings as to their
right to remain in this country”).
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or by regulation, to perform the functions of an inmgration
officer.” (Enphasis added.) The regulations set forth at 8 C.F.R
8§ 103.1(j), which nmust be read in the context of section 101(a)(18)
of the Act, 8 U.S.C. § 1101(a)(18) (1994), regarding performance of
the functions of an imm gration officer, contains an equally broad
listing of over 30 categories of enployees who are designated as
i mmgration officers.

Asylum of ficers do not exercise subpoena authority in the context
of asyluminterviews under either section 208 of the Act or 8 C F.R
pt. 208. Nei ther do asylum officers carry out pre-enforcenent
i nvestigative functions in the context of conducting asylum
interviews under those sections. Cf. section 235(b)(1)(A)(ii) of
the Act; section 208(a) of the Act. The recent anendnment to the
statute, including asylumofficers in the inspection and adm ssion
process under section 235 of the Act, did not exist in the statute
prior to Septenber 30, 1996, and no such investigatory authority to
take testinmny was extended, even for that limted purpose, when
this respondent was intervi ewed by an asylumofficer. Certainly, it
cannot be clainmed that by virtue of the authority in section 235 of
the Act and 8 C.F.R 8§ 103.1(j) alone, asylum officers are
designated to perform the functions of a chief patrol agent or
district director to i ssue subpoenas under 8 C.F. R § 287.4 (1999).
Significantly, other than supervisory asylum officers, asylum
of ficers are not authorized to performthe functions of many ot her
immgration officers “acting in such capacity [of one perform ng an
i nspection to deternine adm ssibility]” to issue notices to appear
under 8 C.F. R § 239.1(a) (1999). Furthermore, | doubt that the
majority would contend that an aircraft pilot, helicopter pilot,
detention guard, contact representative, |egalization assistant,
fingerprint specialist, or immgration information officer, each of
whom is listed along with the position of asylum officer under
8 CF.R 8§ 103.1(j) as an immigration officer, is an officer to whom
the authority to subpoena and take testinony automatically extends.

The Suprenme Court’s reference in United States v. M nker, supra
at 185, to the “full range of subjects covered by the statute” and
the significance of individual section headings, seized upon by the
majority as justification for its position that M nker authorizes
asylum officers to take testinmony, was nmade 40 years before the
respondent appeared before the Inmmgration Judge, nearly 30 years
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before an Asylum O fice was established, and 40 years before asyl um
of ficers were included in the i nspection procedure under section 235
of the Act. Obviously, the Court’s interpretation of the |anguage
of former section 235 of the Act, which only recently has been
nodi fied to include asylum officers for a linted purpose, relied
only on section 101(a)(18) of the Act, and was not informed by
8 CF.R 8§ 103.1(j), which was first pronulgated in 1975. See id.
Consequently, in the context of section 235(b) of the Act, an asyl um
officer’s authority to take testinmobny should depend on the
designation of the Attorney General in pertinent regul ations.

An asylumofficer’s power to subpoena and take testinony, set forth
in section 235 of the Act, has been refined by regul ations in which
the Attorney General specifically designated the role of asylum
of ficers in conducting credible fear deterninations that are made in
the course of the inspection process. See 8 C.F.R 88 208. 30,
235.3(b)(4) (1999). Interestingly, the Attorney General has
i ndicated her intent tolimt the asylumofficer’s authority inthis
context to administering oaths, verifying the identity of the
applicant and any interpreter, presenting and receiving evidence,

and questioning the applicant and any w tnesses. See 8 C.F. R
8§ 208.9(c) (referring to the authority contained in 8 C F.R
§ 208. 30. No subpoena authority or power to take testimony is

extended to asylumofficers by the Attorney General in this or any
other regulation, creating a stark inconsistency when conpared to
the position taken by the mpjority. Furthernore, even assum ng t hat
notwi thstanding the limtations in 8 C.F. R 8§ 208.9 and 208. 30, the
statute controls the authority extended to all inmgration officers
who participate in the inspection and admission process, such
i nvestigatory authority to i ssue subpoenas or take testinony exists
only in the context of the asylumofficer’s role in an inspection
and admi ssion function, and no nore.

2. Authority In an Asylum Interview

In addition, in 1995, the Attorney General anmended the regul ations
and conprehensively restricted the asylumofficers’ authority over
asylum applications. Wth the limted exception of noninmgrants
who are presently in a lawful status, an asylum officer has been
di vested of authority to deny an application for asylumand reduced
nmerely to screening and granting all applications in which the

26



I nteri mDeci si on #3401

applicant is subject to renoval, or referring the applicant’s case
to an Immigration Judge for an exclusion or deportation hearing.
Conpare 8 C.F. R 8§ 208.14(b)(2) (1995) with 8 CF. R § 208.14(a)
(1994). As the preanble to the 1995 regulations specifically
states, “Asylum officers would no |longer deny applications from
persons who are excludabl e or deportable, but instead would refer
such cases directly to an inmgration judge for adjudication.”
59 Fed. Reg. 62,284, 62,294 (1994) (to be codified at 8 CF.R pt.
208). The anmendnment of the regul ations effectively renpoved the two
princi pal functions—preparing a witten assessnent of the clai mand
rendering a witten deci si on—+that would require, or at | east provide
an inmpetus for, in the mgjority of asylum interviews, an asylum
officer to keep an accurate and reliable record of the applicant’s
statements during the interview See 8 C.F.R § 208.18(c) (1994).

Furthermore, the majority’s contentions that an asylumofficer has
“anal ogous authority over asylumclaims” as the authority exercised
by an Inmm gration Judge, and specifically, that an asylum officer
has authority to “maintain a record” or “nost inportantly, to decide
the nerits of the asylumapplication” are blatantly incorrect. See
Matter of R-S-J-, Interim Decision 3401, at 8 (BIA 1999). First,
unlike an Inmm gration Judge, an asylum officer does not conduct a
“hearing,” and unlike an asylumapplication adjudicated in a hearing
conducted before an Inmm gration Judge, there is no judicial review
of the content or result of an asyluminterview. Second, in stark
contrast to the “interview conducted by an asylum officer, the
regul ati ons mandate that i n proceedi ngs before an I mm grati on Judge,
“[t]estinpbny of witnesses appearing at the hearing shall be under
oath or affirmation.” 8 C.F.R 8§ 3.34 (1999). “The only recording
equi pnment pernmitted in the proceeding will be the equi pnment used by
the Inmgration Judge to create the official record.” 8 C.F.R
§ 3.28 (1999). Third, recent anendnents to the regulations have
circunscribed the authority of asylum officers.

As noted, with the exception of applications filed by noni mr grants
who presently are in a lawful status, asylumofficers no | onger have
any authority to deny asylum 8 C F.R 208.14(b) (1999).
Consequently, the majority is in error when it contends that asylum
of ficers exercise greater authority than naturalization exam ners,
because the forner grant or deny, while, in the mgjority of cases,
the latter only reconmend a course of action. To say that an asyl um
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officer’'s authority is conparable to that of an |Inmgration Judge,
or that she has greater authority than a naturalization examnminer, is
utterly w thout support. Mor eover, an asylum officer’s authority
certainly cannot be said to be “at least as firmy established,”
havi ng been restricted just 3 years ago. Matter of R S-J-, supra,
at 10.

Significantly, in the vast majority of cases, asylum officers no
| onger are responsible for preparing and issuing a witten “Notice
of Intent to Deny,” and no longer are responsible for issuing a
written decision addressing either an applicant’s veracity or
credibility or the merits of his or her claim When an asyl um
officer is unable to grant asylum based on the application and the
interview, the asylum officer nmust refer the applicant for a ful
heari ng before an Inmgration Judge, at which the applicant my
submit an asylum application anew that will be adjudicated on the
record. 8 CF.R § 208.14(b)(2). The asylum officer keeps no
record, nakes no reconmmendati on for purposes of a hearing before the
I mmigration Judge, and enters no substantive adverse decision as a
result of the interview conducted. Yet it is the interview
underlying such a referral to the Imrigration Judge to which the
majority would ook to conclude that the statements nade by an
asylum applicant constitute “fal se testinony.”

The i nformal , nonadversari al procedures foll owed by asylumofficers
severely linmt the reliability of any statenents later alleged to
have been made by an asylum applicant during his interview with an
asylumofficer. Interviews before asylumofficers are not conducted
in the nore formal and structured “Q & A" format that is typical of
naturalization exam nations, or other highly structured interview
situations, which often include a specific recording of the alien’s
statenents. See, e.d., Stokes v. INS, No. 74 Civ. 1022 (S.D.N.Y.
Nov. 10, 1976) (final judgnment) (requiring the Service to conduct
visa petition interviews based on a marriage in a recorded question

and answer format). In such cases, the question whether or not
“false testinmony” nmay have been presented is not dependent on the
vagaries of recollection and subjective interpretation. By

contrast, an interview before an asylumofficer contains neither the
formality nor the detail produced by a formal “Q & A’ or recorded
heari ng. Consequently, not only are the assurances of accuracy and
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reliability that are present in nmore structured cases absent, but we
are not presented with any tangible record to review

This is a crucial distinction. InMtter of S-S-, InterimDecision
3257 (BI A 1995), we held that in order for the Board to fully and
fairly consider the effect of a decision by an asylum officer on a
| ater application before an Imm gration Judge, the record of the
i nterview rmust contain a nmeani ngful, clear, and reliable sunmary of
the statements nmde by the applicant. In the alternative, we
recogni zed that a record of the interview mght be preserved in a
handwritten account of the specific questions asked of the applicant
and his specific responses, or through transcription of an

el ectronic recording, rejecting the “obviously . . . informal,
personal notations of the asylumofficer that were never intended to
be a formal summary of the interview” ld. at 4. This is so

because, while they were made at the tinme of the respondent’s
i nterview, such notes were “random y organi zed, cryptic to all but
the note-taker, and partially illegible.” Id. The mgjority’s
concession that determning whether an alien has given “false
testi mony” before an asylum officer “may present nore difficult

questions of proof” is telling and raises practical concerns that
belie its insistence that we establish a rule that statenents before
asylum officers constitute “false testinony.” Matter of R-S-J-,
supra, at 12.

Under circunstances in which there is no record of the interview,
and the interviewer |acks any authority to deny the claim | do not
see how we can determ ne whether the statenments were in fact “fal se
testimony,” even if they were made under oath and even if the
respondent admits that he affirned false statements made in his
asyl um application. I note, in addition, that the Third Circuit
has questioned even the reliability of record “Q & A" statenents.
See Marincas v. Lewis, 92 F.3d 195 (3d Cir. 1996) (finding reliance
on such records to establish an alien's incredibility to be
i nappropriate); see also Balasubramanrimyv. INS, 143 F.3d 157 (3d
Cir. 1998) (finding reliance on statements given to airport
i nspectors not dispositive). In the instant case, there is even
| ess of a record upon which to judge whet her the respondent nmade any
fal se statenents during the asylum interview. Nevert hel ess, the
majority not only would make an adverse credibility finding and
concl ude that the respondent | acks good noral character as a matter
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of fact, but would bar the respondent from showi ng good nora
character as a matter of law. This goes nuch further than the | aw
or this record all ows.

Every false statenment mmde under oath does not necessarily
constitute false testinony that is punishable under the aw. As the
Ninth Circuit enphasized in Phinpathya v. INS, supra, at 1019, “Had
Congress intended sections 1101(f)(6) and 1254(a)(1l) to enconpass
all statenments, or even all statenents under oath, it would have so
provided,” citing the explicit provision in 18 U S.C. § 1001 that
puni shes the nmaking or use of any “false, fictitious or fraudul ent
statements or representations, or . . . any false witing or
docunent.” The court reasoned:

By limting sections 1101(f)(6) and 1254(a)(1l) to “false

testinmony,” Congress deliberately provided that only a
narrow class of statenents and representations would
constitute conclusive proof of Jlack of good noral

character. The drastic consequences of the statute, which
renders an alien who has given false testinony
automatically ineligible for suspension of deportation,
provi des further support for a narrow interpretation of
“fal se testinmny.”

Id.

The limtations on what types of statements constitute false
testi mony enconpass both the forumin which the statenments are nade
and the format in which they are reported. For exanple, a materia
false statement—eral or witten—+0 an executive branch agency
regarding a matter within its jurisdiction is punishable as a
crimnal offense. 18 U.S.C. 8 1001 (Supp. Il 1996). However, this
nmust be distinguished froma false statenent to a judicial branch
adj udi cator, before whom such a false statenment is not punishable
under 18 U.S.C. § 1001. See Hubbard v. United States, 514 U S. 695
(1995). The crimnal code explicitly sets forth the crine of making
false statements to a naturalization officer. 18 U.S.C. § 1015
(1994 & Supp. Il 1996). O even greater contrast is the requirenent
that testinony before a tribunal be established to be false to
constitute perjury under 18 U S.C. § 1621 (1994).
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Simlarly, to the extent pertinent here, the Jencks Act, 18 U S.C
8§ 3500(b) (1994), requires the Governnment, on the defendant’s
notion, to produce any “statenment” of a “witness called by the
United States.” The term*“statement” is defined in the Jencks Act
as the witness's signed or adopted witten statenent, a
“substantially verbatinm recording or transcription of the witness’s
oral statement, or any testinony the witness has given to a grand
jury. 18 U.S.C. 8 3500(e); see also United States v. Sasso, 59 F. 3d
341, 351 (2d Cir. 1995); United States v. Ben M Hogan Co., 769 F.2d
1293, 1300-01 (8th Cir. 1985) (prosecutor’s witness interview notes
containing fragnentary quotes not “statenments” covered in their
entirety by the Jencks Act). This is pertinent because the Jencks
Act distinguishes between types of statenments, all of which nust
have the ring of reliability to them It is clear from the
foregoing provisions that Congress makes a distinction between
testimony and other fornms of evidence. See also Fed. R Crim P.
26; Fed. R Civ. P. 43(a); Fed. R Evid. 602, 603, 613.

Such distinctions are consistent with the conclusions reached by
the Ninth Circuit in the imrigration context. The court in
Phi npat hya v. INS, supra, at 1018-19, referring to a deportation
heari ng conducted on the record before an Imnigration Judge, held
that because the petitioner’s false statenents were witten on her
application for suspension of deportation, they were not statenents
made in that hearing by a witness under oath to establish proof of
a fact to a court or tribunal and did not qualify as false
testimony. As in Phinpathya, where the court enphasized that the
record was unclear as to whether the respondent affirmed the
statements made on her application, the transcript before us
reflects only that the respondent agreed that he “went accordingly”
with the application his attorney had prepared. Contrary to the
majority’s reading, the respondent does not adnmit that he actually
made statements under oath before the asylum officer in which he
lied or even repeated the false information in the application.
While he admitted that when he signed the application before the
asylumofficer he knewthe informati on on the application was fal se,
the respondent acknow edged only equivocally that he answered
“according to the story.” This does not establish that “[t]he sanme
fal se statenments, however, were given orally as testinmony at the
prelimnary investigation, and this brings the case clearly within
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the proscription of the statute. See Matter of GL-T-, 8 I&N 403
(1959).” In re Haniatakis, 376 F.2d 728, 730 (3d Cir. 1967).

In light of the authorities discussed above, and the state of the
record before us, | conclude that whether or not the asylumofficer
pl aced the respondent under oath, false statenents made before an
officer who is not expressly authorized by Congress to take
testi mony and who does not create a record cannot be deened “fal se
testimony” precluding the respondent from an opportunity to
denonstrate that a discretionary finding of good noral character
under section 101(f)(6) of the Act is warranted.

This is not to say that the asylum officer did not diligently
undertake his or her duties. The annotations on the asylum
application constitute the asylum officer’s recollections and
i mpressions of the alien's statenents, not the alien’ s actual
statements, and the respondent has acknow edged that his fornmer
attorney specifically included false and inaccurate information on
his witten application. The critical fact is that this is only an
application, and it does not constitute testinony. Although it is
a false application and a false statement, it is not “false
testinmony.” | cannot in good conscience inpose upon an alien the
stigma of “false testinony,” barring any showi ng of good nora
character pursuant to section 101(f)(6) of the Act, under these
ci rcunst ances. The record is sinply not specific and detail ed
enough to support that conclusion, and the statutory authority
designated to an asylumofficer does not warrant such a concl usion
Accordingly, | would hold that false statements made on an
application before an asylum officer do not constitute “false
testi nmony.”

1. GOOD MORAL CHARACTER I N THE EXERCI SE OF DI SCRETI ON

The issue of whether the respondent has established good nora
character is a matter of discretion that nust be determined in the

first instance by the I'mrigration Judge. | do not need to reach and
express no opinion as to whether the exercise of discretion is
warranted in this case. | note, however, that whether discretionary

relief is warranted requires an exam nation and a bal ancing of
favorabl e and adverse factors. See Matter of Ganmboa, 14 |&N Dec.
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244, 248 (BIA 1972) (holding that in exercising discretion on a
voluntary departure application, the special inquiry officer my
take into account many factors, including the alien's prior
imrgration history, the nature of his entry or entries, and
conpensating el enents such as | ong residence, close famly ties, or
humani tari an needs); see also Matter of S-, 6 I&N Dec. 692 (A G
1955). To be considered fair and reasonable, a decision based on
t he exerci se of discretion nmust contain “‘reasons which showthat it
has properly considered the facts which bear on its decision.’”
Prapavat v. INS, 662 F.2d 561, 562 (9th Cir. 1981) (quoting Mejia-
Carrillo v. INS, 656 F.2d 520, 522 (9th Cir. 1981)).

When the Board denies relief as a matter of discretion, it may not
exercise its discretion arbitrarily. Mttis v. INS, 774 F.2d 965,
968 (9th Cir. 1985) (citing Patel v. INS, 741 F.2d 1134, 1136 (9th
Cir. 1984)); see also Watkins v. INS, 63 F.3d 844, 850 (9th Cir

1995) (reaffirming that “‘[w] hile agencies nmust have significant
flexibility to adapt their practices to neet changed circunstances
or the facts of a particular case . . . [they] abuse their

discretion no less by arriving at plausible decisions in an
arbitrary fashion than by reaching unreasonable results’” (quoting
Yepes-Prado v. INS, 10 F.3d 1363, 1370 (9th Cir. 1993))); Batoon v.
INS, 791 F.2d 681, 684 (9th Cir. 1986) (en banc) (uphol ding review
for abuse of discretion). For alnopst 2 decades, the Ninth Circuit
has made clear that discretionary denials nust show that the Board,
and the I nmgration Judges, weighed both favorable and unfavorabl e
factors. De La Luz v. INS, 713 F.2d 545, 546 (9th Cir. 1983); see
also Ahwazi v. INS, 751 F.2d 1120, 1122-23 (9th Cir. 1985)
(enphasi zing that the Board nust state its reasons and show proper
consideration of all factors when weighing equities and denying
relief); Contreras-Buenfil v. INS, 712 F.2d 401, 403 (9th Cir.
1983); Ranmirez-CGonzalez v. INS, 695 F.2d 1208, 1213 (9th Cir. 1983);
Chae KimRo v. INS, 670 F.2d 114, 116 (9th Cir. 1982); Villena v.
INS, 622 F.2d 1352, 1361 n.12 (9th Cir. 1980). Accordingly, the
Board has consistently required that all relevant factors nust be
considered i ndividually and cunmul atively. Mtter of OJ-O, Interim
Deci sion 3280 (BI A 1996); Mtter of Anderson, 16 | &N Dec. 596 (BIA
1978); Matter of Riccio, 15 I &N Dec. 548 (BI A 1976).

Al t hough we need not wei gh or bal ance here any of the positive and
adverse factors that must be considered individually or
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curmul atively, | do note that the record contains evidence that the
respondent has been in the United States since 1983, a period of 15
years, that he is 45 years of age, and that he has worked in a
stable position at Barrier O Conpany for the past 10 years,
starting as a service representative and noving up to the position
of service station supervisor. The record also indicates that the
respondent suffered a heart attack in 1995, and that he has been
taki ng medi cation for a heart condition and has suffered additiona

heart problems requiring hospitalization since that tine. The
record al so contains information that the respondent is a nmenber of
a religious group in the United States and has fornmed neani ngful

religious and personal ties to that group and its nmenbers. In
addition, the respondent has docunented the adverse conditions in
the Punjab, the region of India to which, as a Sikh, he would
return.

In addition, the record contains affirmative evidence indicating
that the respondent has no crimnal record and has not been invol ved
in any crimnal activity in the United States, and it contains no
information that the respondent ever has sought or received any
federal or state public assistance for which he was not eligible.
The record contains no information indicating that the respondent
has any previous record of imrigration violations of any sort. At
the same time, the record does contain information that the
respondent affirned false representations nmade in an asylum
application, and that he nay have made further statenents in the
asylum interview that perpetuated the fal sehoods contained in the
application. The deternmination whether the respondent has
denonstrat ed good noral character, for purposes of establishing his
eligibility to apply and be considered for both suspension of
deportation and vol untary departure, nust rest on a consideration of
all the factors in the record. Arrozal v. INS, 159 F.3d 429, 432-
33 (9th Cir. 1998).

The initial determination as to whether the respondent has
establ i shed good nmoral character is not before us, but is for the
I mmigration Judge. Therefore, wi thout deciding the burden of proof

and discretionary questions raised, regarding either t he
respondent’s good noral character alone or his ultimate eligibility
for suspension of deportation, | would remand this appeal to the

I mmigration Judge for all purposes. The respondent is entitled to
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a hearing in which the Inmmgration Judge assesses the evidentiary
factors pertaining to good noral character and makes a |ega
deternination concerning the respondent’s eligibility to apply for
suspensi on of deportation in that regard, as well as in ternms of
whet her the respondent can denonstrate extrene hardship and nmerits
suspensi on of deportation in the overall exercise of discretion.

[11. CONCLUSI ON

I conclude that, as a matter of |law, statenents provided in the
asylumintervi ew cannot constitute the basis for a “fal se testi nmony”

fi ndi ng. While the mpjority would remand this case to the
I mmigration Judge to determ ne whether the respondent testified
under oath during the interview before the asylumofficer, | do not

view that determ nation dispositive, as | conclude that even fal se
statements nmade under oath before the asylum officer do not
constitute false testinobny within the nmeani ng of section 101(f)(6)
of the Act. Rather, in light of my conclusion that the respondent
is not statutorily barred from denonstrati ng good noral character
the case should be remanded to allow the Imrigration Judge to
consi der both favorable and adverse factors beari ng on whether the
respondent has denobnstrated good noral character and other
eligibility for discretionary relief.
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